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ABSTRACT

The purposes of this dissertation are to study the ideology and theories of liability in tort, and
the development of the government’s pattern on outsourcing some of its functions to private sectors. This
work conducts a comparative study on foreign and Thai laws by studying and analyzing the problems of
hiring service from the so called “independent contractors” in the case of hiring individual persons to work
for government agencies where such individuals are considered to be an independent contractors under the

Civil and Commercial Code. When there are violations in torts arising from the performances of duties in
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accordance with the carrying out the orders of the government agencies (the hirers), the government
agencies deny all their liabilities even though the facts in practice of such hiring services was clear that the
government agencies have full authority in ordering, controlling, regulating and monitoring all
performances of the individual contractors. The question, therefore, is whether the hiring services in the
form of hiring individual independent contractors being created and used by the government agencies which
have negative legal consequences to individual persons is legally just, fair and appropriate. This study has
also provided recommendations on legal measures in rendering fair protection and compensation to the
damaged parties of the tort violations committed by the contractors in performing the duties of driving
services.

The study found that the changes by outsourcing some functions is in line with the policy of the
government to reduce the works of government agencies by outsourcing some jobs to individual outsiders
or private parties in the form of hiring service contract, of which in the contracts such service providers
were considered as independent contractors and were not government personals or employees, and their
rights in receiving the rights and welfares as government employees were excluded. Moreover, the
government agencies and the individual service contractors did not have employer and employee
relationship as specified by the labour protection law and the law of tort because the individual service
providers were considered as independent contractors not as employees. However, the practical facts were
that the government agencies had full power in controlling, regulating, monitoring, and giving orders in
detail on how, when and where to perform the works of these individual service providers as employers.
Therefore, the author is of the opinion, particularly in the case studies, that directly hiring individuals not
juristic persons to become the party in the contracts by the procurement division of the government agencies
without hiring agencies or companies and such individual persons have the status of the contractors in the
independent contracts under the Civil and Commercial Code, where the government agencies have full
control of how, when and where the works to be done, is not just and fair to the public. The job of providing
driving services is a high-risk job and the driver must have skills, competencies, and good health together
with the capacity of the vehicles which have to be in good conditions in performance. The specific
characteristic of this profession can cause damages to other people at any time. If an accident happens from
driving and causes damages to life, body, health, property or other rights of the third party from a tort
violation, the innocent third party, who is not responsible in the violation, would not be protected, cured and

compensated by the government agency and the individual contractor has to take sole liability even though
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the contractor works according to the order of the government agency who is the hirer and employer de
facto.

Thus, a solution to the problems is to amend the Act on the Liability from Tort of Government
Officials B.E. 2539 (A.D. 1996) by adding an exception that the hirer or employer who is an government
agency shall have co-liability with its employee or contractor who is an individual contractor or individual
service provider in case where a tort is committed during performing an official duty in accordance with the
rightful order of the government agency who is the hirer or employer de facto. This is more important
particularly when an individual person is hired to provide driving vehicle service and negligently causes
damages to an outsider, taking into consideration the general rules of law on labour protection, and
government agencies should have clear scope of work and standard control and monitoring the driving
performances focusing on the integrity and interests of the government but at the same time, the contractors
or employees de facto and outsiders should be equally protected. The government agencies who are
administrative bodies should fully protect their employees and should consider provide more benefits and
protection to employees due to problems caused by the limited rights of employees and the lack of stability
and security at work. The government has legal authorities over private persons in issuing rules and
regulations but farness and just must be an important aspect in consideration. Therefore, the government
should consider issuing rules and regulations in employing or hiring private individual to be fair and just in

accordance with the facts in practices.
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